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IN 'rHE 
Supreme ·Court of Appeals .of Virginia 
AT RICHMOND. 
Record No. :2724 
W.W .. SPRUILL, Appellant. 
versus 
I 
.J.OHN C. SIDRLEY, Appellee. 
PETITION .FOR APPEAL. 
(Noter-POJl"t One, pp .. 1 to 267, inclusive, referred to .in tJ,,e 
Pet.itio.n forr Arppeal, was, .by direc.tion of ,the -Cour.t, not 
printed.-M. B. · W., Clerk.) 
To the Honorable Jus.t.ioes of the 8.u'[Jretne Court of AppeaJ,s 
of Virginia: 
W. W. Spruill is a,ggTieved hy so m.uch of th~ final decree 
.entered m this cause on ,the 12th ,day of N,ov~mber, 1942, a-s 
.aw:ards John ,C. Sh-irle_:57 :$.9~0.00 :damages ag:ainst him, and 
directs that said sum he paid out -0f the distributive shaire 
,0f W.W. Spruill in ·the p1rooeeds of the .real pr.operty which 
was sold in ttbis na:rtiii-on smt. The decr.ee will be found at · 
l)tiPJe 272 of the T1'8nseriot ·.of r.eoor.d. 
For a. clear Uflderstandin~ of .the question presented by this 
petition :fo.r :appea;J :a partial review .of proceedings· in this 
cause p1.ior -t0 the :fina:l d.ecre.e is essential · -
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2* *REVIKW Olt., PRIOR PROCEEDINGS. 
The Transcript of Record presented with this petition is 
in two parts and is covered by stipulation ·,between counsel 
for the parties, which will be found beginning at page 274 
of the Transcript. The Transcript of Record of proceedings 
to and including a decree entered in the cause on November 
5, 1941, was duly certified to this court on the 1st day of 
December, 1941, and was lodged in this court with the peti-
tion for appeal from the terms of the said decree of N ovem-
ber 5, 1941, heretofore filed by W. W. Spruill, Soloman R. 
Spruill, and others. By virtue of Sections 6243 and 6245 of 
the Virginia Code, and the stipulation between counsel, that 
record is a part of the whole record on this application for 
appeal without the necessity for a second certification thereof, 
and for convenience is referred to as Part One of the Tran-
script of Record, whereas Part Two of the Transcript of 
Record constitutes the proceeding·s in the Circuit Court of 
Princess Anne County subsequent to the decree of N ovei:n-
ber 5, 1941, including the final decree e·ntered November 12, 
1942. Therefore, pag·es 1 to 267, inclusive, are in Part One 
of the Record, and pages 268 to 276, inclusive, constitute Part 
Two of the Transcript of R.ecord. 
This cause originated with a bill for partition of a certain 
farm in Princess Anne County, ostensibly brought by W. W. 
i8pruill and his wife Margaret, and John C. Shirley, ag·ainst 
Ada Stewart, Florence Kelly, and others, children of W. W. 
Spruill;- which will be found beg·inning at page 1 of the Tran-
script of Record. The bill alleged that John C. Shirley 
3• was the owner ~of a three-fourths undivided interest in 
the farm therein described, by virtue of a deed from 
W. W. Spruill and th1tee of the children of W. W . .Spruill, 
and that the remaining one-fourth interest in said farm was 
in three other children of W.W. Spruill, against whom par-· 
tition was prayed. W. W. Spruill· immediately soug·ht and 
obtained an order transferring him from a party plaintiff to 
a party defendant upon the assertion that he had not au-
tl1orized the bringing of such suit in his name as plaintiff 
.(Tr. of R., p. 5), and thereafter W.W. Spruill and the three 
children from whom John C. Shirley claimed title, filed their 
answer and cross-bill, alleging· the invalidity of the convey-
ance as to them, and the three children whose interest in the 
£flt·~ ~J olm_"_G.,.Slij:rl_ey. cJicl not. claim tQ··have. a~quired, file~. 
t.heir answers denying his rig;ht to partition. The cause was 
heard ore tenus, as a result whereof the Chancellor deter-
mined by the decree of November 5, 1941 (Tr. of R., p. 22)-.-
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1~ That W. W. Spruill had title only to a one-half undi-
vided interest in the farm; and 
2~ That the other one-half interest therein was in his six 
children as heirs of their mother, subject to the curtesy right 
of their father in sueh interest; and 
. 3 .. That W .. W. Spruill and his then wife (second wife}, 
spld to John C. Shirley for a valuable consideration the en-
tire tract of land, notwithstanding the interest of the other 
parties; and · 
4. That the effect of the deed from S.pruill and wife 
4'* was to convey •the one-half interest of Spruill, and his 
curtesy right _in the other one-half interest-; and 
5. That John C. Shirley should pay to Spruill for his said 
interest ( one-half plus curtesy in one-half) the sum of 
$1,475.00; which figure was arrived at because the parties had 
dealt with reference to a purchase price of $3,000.00 for the 
whole, in the belief that Spruill was the owner of the whole, 
~d Shirley had paid only $25.00 on account of such price; 
and 
6~ That the deed to Shirley was invalid as to the three 
children of Spruill who had executed the same; and 
7. That said John C .. Shirley was the owner of a one-half 
undivided interest in said land, together with a curtesy right 
in the other one-half, and that the six children of said Spruill 
were the owners of the other one-half, subject to the cur-
tesy right; and 
8. That said land could not be divided in kind and should 
be sold and the proceeds divided. 
The decree so then entered was drafted by the Chancellor, 
who intimated -that Spruill might be liable in damages to 
Shirley for his inability to convey his entire interest in the 
farm, but did not undertake ·to decide that question, dealing 
with it by saying in the decree: ''And all other matters are 
reserved" (Tr. of R., bottom p. 24). To this decree W. W. 
Spruill applied for an appeal in February, 1942, a~signing 
as error, among other things, the following: 
.. 
(a) That there was no meeti1:1.g of minds between seller 
5'"' and purchaser ""for the sale. of· a partial interest in the 
property, and no binding obligation for the conveyance 
of a partial interest, ahd the Chancellor s~ould have declared 
the deed non-effective as to W.W. Spruill and his wife Mar-
garet Spruill, .and restored the parties to their prior posi-
tions; . 
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(b) That John C. Shirley was not entitled to partition, and 
not entitled to prosecute a suit to procure partition, because 
he was neither a tenant in common, joint tenant, co-parcener, 
nor the owner of an undivided estate in the real property; 
( c) That even if the effect of the happening was to make · 
John C. Shirley an owner of' an undivided interest in the es-
tate entitled to procure partition, W. W. Spruill was not 
liable to him for damages for failure to convey the entire 
estate, and the Chancellor should have so decided instead 
of reserving that question. (First petition for appeal, 
page· 7.) 
Ai1 appeal was refused, -the Honorable John W. Eggleston, 
the Justice before whom oral presentation was made, stating 
that inasmuch as the Chancellor had not attempted to pass 
on the liability of W. W~ Spruill in damages, but had re-
served that question, it was not then involved. 
After refusal of the appeal th~ farm proceeded to sale 
by Special Commissioners according to the terms of the de-
cree of November 5, 1941, and at said sale made at public 
auction, it brought $4,900.00 rather than the $3,000.00 with 
reference to which W. W. Spruill and John C. Shirley had 
dealt (Tr. of R., pp. 269-270). The purchaser at the auction 
sale was John C. Shirley, and because he was the owner 
6"" of a one-half undivided interest by court •adjudication 
(the value of the curtesy interest not having been then 
calculated) he was allowed an abatement of $950.00 on the 
purchase price as the value of his equity in the one-half in-
terest which he acquired from W. ,v. Spruill at the price 
of $1,500.00. This was the difference between the $1,500 
which the court held he must pay -Spruill for the one-half 
interest ( of which only $25.00 had ~een paid) and the $2,450.00 
which the subsequent sale established to be the then value 
of such one-half interest (Tr. of R., p. 269). This abatement 
to Shirley, plus reduction for costs of sale $301.07, left the 
funds in the hands. of Special Commissioner at $3,648.93 (Tr .. 
of R., p. 271), and thereupon on motion of counsel for John 
O. Shirley the court awarg.ed him damages of $950.00against 
W. W. Spruill, to be deciucted from the distributive share 
of W. W. Spruill and paid to John C. Shirley, with the result 
t11at instead of receiving- $3,000.00 which he bargained for 
when he undertook to sell tpe farm to John C. Shirley upon 
the bona fide. belief that he was the sole owner, or even $1,-
500·.00 as the deteTIDined price for the one-half interest. 
which subsequent events disclosed was all that he owned and 
which the court determined that he was entitled to receive by 
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the decree of November 5, 1941, he will receive under the 
decree of November 12, 1942, only $393.92 for his one-half 
interest in the farm which brought at court sale $4,900.00. 
The :final decree is at Transcript of Record, page 272, and for 
the convenience of the court so much thereof as relates to the 
award of damages is here quoted: 
'' This cause came on this day to be again heard on the 
papers heretofore read, and on the report of W. R. Ashburn 
and F. E. Kellam, Special Commissioners, this day :filed, 
7• and thereupon *the plaintiff John C. Shirley moved the 
Court to award him damages for the failure of W. W. 
Spruill to make good title to the whole property which was 
the subject matter of this suit, and the question was argued 
by counsel, etc. 
''UPON CONSIDERATION WHEREOF, it appearing 
from the record in this cause that John C. Shirley has been 
compelled to pay $950.00 i:nore for the property, which is the 
subject matter of this suit than the sum at which W. W. 
Spruill agreed to sell said property to him, it is ORDERED, 
ADJUDGED and DECREED that Johri C. ·shirley recover· 
of' the said W. W. Spruill the sum of $950.00 as and for· ·his 
damages in that behalf sustained, to be paid out of the por-
tion of the fund in the hands of the said Special Commission-
ers accruing to W. W. Spruill, and accordingly said fund 
shall be disbursed, etc.'' 
ASSIGNJ\i,ENT OF ERROR. 
The assignment of error is that the Chancellor should not 
have awarded John C. Shirley damages against W.W. Spruill. 
The reasons why this was error are: 
(a) There was no warrant in the pleadings for any award 
of damages. 
(b) The award is contrary to the Virginia law governing 
the measure of damages recoverable by a vendee for failure 
of title on the part of his vendor. 
(c) John C. Shirley is estopped by his conduct and by his 
testimony and that of his witnesses in this cause, to claim 
any damages against W. W. Spruill, and 
( d) There is no testimony in the cause to support 
8* $950.00 as the *amount of damages, and such an award 
is contrary to the law and the evidence. · · 
. / 
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THE F ... i\.OT.S. 
It is our purpose to condense the statement of facts as 
far as it is possible to do so consistently with a proper presen-
tation of the legal question. No facts bearing on questions 
which were decided by refusal. of the :first application for 
appeal will be here recited unless they have a direct relation 
to the question now presented. 
W. W . .Spruill is an old ma·n now sixty-nine years of age, 
and can neither read nor write, and h~ lived for many-years 
on the farm which was sold in this suit. He had six children 
by his first wife, none of whom were living with him when 
he discussed the sale of the farm to Shirley. At that time 
he had re-married and moved to Brambleton in the outskirts 
of Norfolk. He believed that he was the sole owner of the 
farm, as did the prospective purchaser, and they agreed upon 
the price of $3,000.00 for the property, to be paid $500.00 
cash and · $2,500.00 reserved for payment by January 1, 
1941, with interest at six per cent. _Examination of the title 
disclosed that Spruill owned only a one-half interest, the re-
mainder heing in his children by his first wife. When this 
· defect in title ... as to a one-half interest was discovered Spruill 
was only willing to proceed if all of the children would sign 
the deed. (T·estimony of John C. Shirley, Tr. of R., p. 59-
Letters,, Tr. of R., pp. 33 and 34). Spruill and his second 
9'*' *wife signed the deed and left it with Kellam to obtain 
the signatures of the children, as they thought upon con~ 
dition that it would be non-effective if all the children did 
not sign (Tr. of R., p. 195). At the- instance of John C. Shir-
ley the deed was recorded before all of the parties signed, 
and this instrument was his foundation upon whfoh to. insti-
tute a partitio:p suit. By the decree of November 5, 1941, the 
Chancellor held that the supposed conditional delivery was 
non-effective, and Spruill. bound to convey that which he 
owned. In support of his application for partition John C. 
Shirley testified that the fair market value of the farm was 
$3,000.00 and no more (Tr. of R., p. 51). He also said: 
"Q. And the subject matter about which you all talked 
was the sale and purchase of the whole farm? 
"A. That is right. 
'' Q. And you expected to· pay $3,000.00 for that property? 
"A. Yes. 
'' Q. And Mr. Spruill expected fo · get $3,000.00 for it Y 
'' A. That is right. 
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"Q. And y.ou expected $500.00 of that sum would. be paid 
in a short time? 
''A. Yes. 
'' Q. And the remainder to be paid on January 1, 1941 Y 
''A. Yes. 
"Q . .And that was the agreement and understanding be-: 
tween you? 
'' A. That is right.'' (Tr. of R., p. 53.) 
10'* •Shirley offered three witnesses in his behalf who 
were residents of the neighborhood, Ed. F. Fox, M. C. 
Mansfield and C. L. Davenport, all of whom testified that 
the fair mark.et value of the property was $3,000.00 (Tr. of 
R., pp. 117, 120 and 121). This testimony was for the pur-
post of showing the bona fides of his transactions with an old 
illiterate man, of no business experience and no business 
acumen . 
.ARGUMENT .A.ND CITAT:EON OF AUTHORITIES. 
(a) There is no warrant in the pleadin,gs for an award of 
damages. 
The only pleadings filed in this cause against W .. W. Spruill 
by John C. Shirley, are the original bill of complaint, which 
is an ordinary bill for partition, and of course makes no claim 
for damages (Tr. of R., p. 17), and the answer of John C. 
Shirley to W. W. Spruill 's cross-bill, which will be found at 
Transcript of Record, pages 20'and 21. In this Shirley says: 
"That the entire transaction was thoroughly understood 
between W.W. Spruill and John C. Shirley and that the said 
W. W. Spruill should be required to secure the interest of 
the other parties in said land as he agreed to do, or pay to 
the said John C. Shirley any and all damage and cost by rea-
son of his failure to deliver deed for said farm as agreed.'' 
(Tr. of R., p. 22.) 
, This pleading is d_escribed a_s an answer and not a cross-
bill, its designation being in the following language: 
''No~ comes .John C. Shirley and files this his answer 
11• to the •answer and cross-bin of W.W. Spruill and Mar-
garet .A. Spruill, his wife, in the above styled cause, or 
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so much thereof as he is advised should be answered, and 
answering, says, etc. '' 
In no sense can this be considered an affirmative pleading 
or a pleading upon which affirmative relii3f can be predi-
cated. · 
It is fundamental that the relief awarded· by a court of 
chancery must be founded upon the pleadings filed by the 
parties, and to award damages under the pleadings in this 
case is equivalent to a judgment for personal injuries founded 
upon a declaration for the collection of .a promissory ·note. 
· ""Since a decree is a conclusion of law from the pleadings 
and proof, when there is a failure of- either there can be no 
decree and a decree rendered under such circumstances is 
not voidable but void insofar as it transcends the pleadings 
or proof of both." Barton's Chancery Practice (3rd Ed.), 
Vol. 1, pag·e 451, and cases cited under Note 16. 
(b) The award is contrary to the Virginia law governing 
the nieasitre of damages . 
. · The rule in Virginia is that a purchaser is not entitled to 
recover for the loss of his barg·ain upon the inability of the 
vendor to make title. If the purchaser has paid nothing, his 
damages are only nominal. Stuart v. Pennis, 100 Va. 612; 
Matthews v. LaPrade, 130 Va. 408, at pages 421-423; Davis 
v. Beury, 134 Va. 322, at 340-341; Boston v. DeJ arnette, 153 
Va. 591, at 599. · 
There is an exception to this rule, whenever the vendor 
12* in •fact having a g·ood title perversely and wrongfully 
refuses to convey, or. puts it without his power to ·con-
vey by conveying to a stranger without notice of the pur-
chaser's rights. Patently the facts here do· not come within 
the exception; since Shirley had paid nothing to Spruill for 
the one-half interest which Spruill did not own, clearly he 
could recover no damages for Spruill 's inability to convey it. 
In Davis v. Bem·y, sitpra, at page 339, the Court says: 
... "What is the doctrine in Virginia on the subject of the 
right of the vendee to recover damages, beyond the return 
of the. purchase money actually paid, with interest, for the 
breach of.such a contract by the vendor? The answer is that 
fo.r . .a. vendee to be entitled, under .the doctrine in Virginia 
on that_ s.ubject, to recover .any damages, beyond the return 
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of the purchase money actually paid, with interest, for the 
breach of a contract by the vendor to convey the title con-
tracted to be conveyed at the time fixed for the completion 
of the· contract, the vendee must prove that the vendor either 
acted in bad faith in originally undertaking· to convey such 
title at that time, or that, since the undertaking and on- or 
before the time fixed for the completion of the contract, he 
has voluntarily disabled himself from making the con1;eyance, 
or that he was able at such time to make the conveyance con-
tracted for and ·willfully neg·lected or refused to do so." 
(Italics ours.) 
In Robinson v. Shepherd, 137 Va. 687, the facts were that 
Robinson entered into a contract to sell the land to Shepherd 
at $9,000.00, but upon examination of .title it was found that 
he was co-owner with his infant son, each having· a one-half 
interest. By agreement a suit for partition was brought by 
Robinson against the son and the property was sold at auc-
_tion in that cause, and knocked down to a third party at 
$10,650.00. The dooree confirming sale reserved the rights 
and liabilities between Robinson and Shepherd for further 
consideration. In the ultimate distribution Shepherd was al-
lowed $825.00, which was all of Robinson's one-half of 
139 the advance of $1,650.00 obtained by •the public sale 
over Shepherd's contract price of $9,000.00. Robinson 
appealed on the g-round that this was an award of damages , 
to Shepherd. Of course it was .not an award of damages, and . 
.this court disposed of that question on appeal by this lan-
,guage of the opinion which will be found at page 699: 
''·The record fails to sustain the contention of the appel-
lee that the court. allowed this sum of money to Shepherd by 
way of damages for Robinson's failure to convey him a fee 
simple title to the entire property. The question of damages 
is nowhere involved in the instant case.'' 
The $825.00 there allowed to Shepherd represented Shep-
herd's equity, by virtue of his contract, in . that portion of 
the property which Robinson did own, and did not represent 
damages for the failure to convey the interest which he did 
not own, and was the same as the allowance which Shirley 
received in this cause in the decree of May 21, 1942, for the 
interest which W. W. Spruill had owned when the bargain was 
made, and which passed to Shirley by virtue of the bargain 
and was sold at the- judicial sale (Tr. of R., p. 269). But 
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here the Court made a 'further and additional allowance of 
$950.00 for damages. . If· the Chancellor thought· to found 
the conclusion which he xeached in his award of damages in 
this-case upon the doctrine of Robinson v. S'hirley, it is at-once 
apparent that he -entirely misconceived the conclusion of the 
court in that cause. 
- ( C) #Jiirley is. es}opped to claim datnage·s. - . 
It is_ axio~atic that a p3:rty t~ l~tiga.tt~n, )Vhether the same 
· be on the law of chancery side of the court, cannot at 
14* successive stages thereof take *inconsistent positions. 
- · -When Shfrley filed his original bill it was recited 
therein that Spruill, because of a mistake as to ownership; 
had been unable to make title to the entire property at 
$3,000.00, '' but was only able to deliver a portion of the said 
farm, and that if the respondents do .not think that it is a 
good price for said farm, and desire the same to be sold at 
public auction, then your complainants cannot oppose the sale 
at public auction of the said property and will join in a 
prayer therefor'' (Tr. of R., p. 4). 
This was an election to accept such title as Spruill could 
convey, and had as Shirley contended, already made, with 
a consent abatement of the ag-reed purchase price, and was 
an abandonment of any claim for damages for failure to con-
vey the· whole. Further, when John C. Shirley undertook to 
prove that the fair market value of the property at the time 
of the sale which he claimed was made to him was $3,000.00, 
and did so prove by his own testimony and that of his wit-
nesses, Cox, Mansfield and Davenport, he cannot thereafter 
be heard to assert that its fair market value was $4,900:00; 
the price which it brought at a public sale had more than a 
year after the sale which he claimed was made to him. In 
no event is the fair market value to be determined as of the 
time of a subsequent court sale, for the law is that the value 
must be determined as of the time of the breach of vendor's 
oblig·ation to convey, and when the parties have: agreed upon 
a price for the conveyance, such price is deemed to be the 
fair market value. 
1' 
15* • ( d) There is no testimony to support $950.00 as the 
amount of damages sustained. 
At no time did John C. Shirley attempt to establish that 
the fair market value of a half interest in the property at the 
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time when, as he claimed, Spruill breached his obligation to 
convey it to him, was $2,450.00 rather than $1,500.00,, the suJ:t?. 
which he had agreed to pay for it. On the contrary, by his 
own testimony and that of his witnesses he did prove that 
the fair market value at that time was only $3,000.00 for the 
whole, or $1,500 for the half. The award of damages made 
to him by the chancellor is founded not upon any proof a-s·-to 
damages,, but upon the assertion by· the- -chancellor--· 
''·That John C. -Shirley has been compelled to pay $950.00 
more for the property· which is the subject matter of this 
suit, than the sum at which W. W. Spruill agreed to sell such 
p_roperty to him." (Tr. of R., top p. 272 and bottom p. 273.) 
Such a conclusion by the chancellor is patently erroneous, 
because it is at once apparent that John C. Shirley was not 
compelled to buy the property at the judicial sale. He elected 
to do so. Had he not have become the purchaser he was in 
the fortunate position of collecting the overage between what 
· he had paid for the interest owned by Spruill and what that 
interest broug·ht at the judicial sale. The fallacy in the prin-
ciple applied by the chancellor can be illustrated in simple 
language in this manner: Let us suppose that when the 
:~~: property was offered at auction the opening bid was $9,~00.00, 
· '!: and ·John C. Shirley followed this with a bid of $10,000.00 
· upon which the property was knocked down to him, then 
16~ aecording to the reasoning *applied by the chancellor· 
: it would follow that he was entitled to an award of 
:damag·es in the amount of $7,000.00, and could pursue the 
other assets of W. vV. Spruill to recover such part thereof as 
was not satisfied by the distribution in this cause. 
·OONCDUSION. 
The result reached by the chancellor in this cause tran-
scends every established principle of law heretofore recog-
ni;ed in this Commonwealth, and should require no further 
elaboration to demonstrate its vice. 
· , A copy of this petition for appeal is delivered to opposing 
counsel on. the 8th day of March, 1943, and an opportunity 
for oral presentation is requested. If the appeal is allowed 
the petition will be adopted as appellant's opening brief. 
It is requested that the decree complained of be reviewed 
. and -revers~d insofar as it awards damages to John C. Shir-
,:.~,: 7l'ey ag·ainst W. W. Spruill, and that the chancellor be in• 
. ·:· .. :. 
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structed to distribute $1,342.92 to W. W. Spruill rather than 
$392.9·2. 
Respectfully submitted, 
W. R. ASHBURN, 
Counsel for Petitioner. 
178 8 !, W.R. Ashburn, an attorney practicing in the Su-
preme Court of Appeals of Virginia, do certify that in 
my opinion the decree complained of in the foregoing peti- ·-
tion should be reviewed by the Supreme Court of Appeals 
and reversed in the particulars complained of in said peti-
tion. 
W. R. ASHBURN. 
Copy of the foregoing petition received this 8th day of 
March,. 1943. 
F. E. KELLAM, 
Counsel for .John C. SbJrley. 
Received March 9, 1943. 
M. B. WATTS. 





Pleas before the Circuit Court of Princess Anne County 
on the 12th day .of November, 1942. 
On the · 2,lst day of ~ay, 1942, in the Circuit Court afore-
said,. the rollowing decree was entered: . 
J on:ri C. Shirley, et als., Plaintiffs, 
. v~ . . 
Ada Stewart, et als., Defendants. 
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IN CHANCERY. 
DECREE. 
This cause came on this day to be again heard upon the 
papers formerly read, and upon the report of Floyd E. Kel-
lam 'and W. R. Ashburn, Special Commissioners, this day 
filed to which report there are no exceptions, and was argued 
by counsel; and it appearing from said report that pursuant 
to the terms of the decree entered in this cause on the 5th 
day of November, 1941, the said Special Commissioners of-
fered for sale, at public auction, to the highest bidder, for 
cash, in front of the Courthouse of this County, on the 26th 
da~ of ~fare~, 19~2, at 10 A. J\L. ~'clock, th~ properip de-
scribed m tlus smt, after advertismg· the time, place and 
terms of sale as directed, at which sale, the said·prop·erty was 
}mocked down to John C. Shirley, he being the highest bidder, 
at the sum of $4,900.00: 
I 
On Consideration Whereof, the Court doth ac-
page 2 ~ cept said bid and said report and sale are confirmed, 
and upon the payment of $4,900.00, less $950.00, the 
present equity in the one-half interest belonging to John C. 
Shirley, the said Floyd E. Kellam and W.R. Ashburn, Spe-
cia1 Commissioners, shall execute and deliver a deed with 
Special Warranty conveying said property to John C. Shir-
ley, and said Special Commissioners shall pay the cost of sale 
from the funds in their hands and report their proceedings, 
and all other matters are reserved for a further hearing, 
whicl1 is set for the 1st day or June, 1942. 
And on the same day, to-wit: On the 21st day of May, 
1942, the report ref erred to a hove, was filed: 
REPORT. 
To the Honorable B. D. White, Judge of saia' Court: 
The undersig·ned, · Floyd E. Kellam and W. R. Ashburn, 
Special Commissioners, heretofore appointed herein by de-
cree entered on the 5th day of November, 1941, were directed 
to advertise and sell said property fully set forth and de-
scribed in this suit at public auction, but before advertising 
said property for sale, the defendant applied to the Supreme 
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Court of Appeals of Virginia for an appeal, which was de-
nied on the 25th day of February, 1942, and pursuant further 
to the decree of the Circuit Court of Princess Anne County, 
Virginia, entered on November 5th, 1941,. the undersigned 
Special -Commissioners advertised the said prop-
page 3 ~ erty set forth and described in this suit for sale, at 
public auction, at Princess Anne Courthouse on the 
26th day of March, 1942, at 10 A. M. o'clock, at which sale 
the said John C. Shirley, being the highest bidder, the said 
property was knocked down to him at the sum of $4,900.00, 
and _has deposited with said Special Commissioners the ten 
per cent deposit required by said decree. 
Your ·Commissioners recommend that said sale be con-
firm~ 
F. E. KELLAM, 
W. R. ASHBURN, 
Special Commissioners .. 
.And at another day, to-wit: On the 12th day of N ovem-
ber, 1942, the following report was filed by the Special Com-
missioners : 
REPORT OF W. R. ASHBURN AND F. E. KELLAM, 
SPECIAL COMMISSIONERS. 
rhe undersigned Special Commissioners respectfully re-
port that pursuant to the tertns contained in decree entered 
m this cause on the 21st day or May, 1942-, and upon the pay-
ment to thetn of $4,900.00, less $950.00, or $3,95.0.00 net, by 
John ·C. Shirley, they have delivered their Special Commis-
sioners 1 d~ed with special warranty oi title, conveying to the 
said John C. Shirley the property sold in this cause on March 
26, 1942. . 
From said $3,950.00 in their hands the Special Commis-
sioners have paid the costs of sale as directed, in the follow-
ing amounts : 
. page 4 ~ Premium on Special Commissioners' bond 
To auctioneer 
To taxes for t941 
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so that the total sum remaining in their hands is $3,648.93. 
That of the $3,648.93 remaining in the hands of your Spe-
cial Commissioners the beneficial owners thereof are the f o} .. 
lowing parties to this cause: 
W. W. Spruill, for one-half interest owned by him, 
less equity deducted for John C. ,Shirley by decree 
of May 21, 19·42, $1,324.47 
W. W. ;Spruill for value his curtesy interest in the 
share in which the children own the fee, comput~d 
according to Section 5132 of the Virginia Code, 289.87 
Solomon R. Spruill, William McCoy Spruill, Betty 
Lane, Ada Stewart, Florence Kelly· and Aline 
Cromer, 2,034.59 
1 Total $3,648.93 
The: undersigned further report that the following costs 
are payable in this cause,. to-wit: · 
To Clerk of Court 
·writ tax 
Attorneys' fees 
Sergeant City of Norfolk 
Sheriff. of Princess Anne County 
page 5 r Sheriff Norfolk County 














Youi.· Spe(?ial Commissioners request direction as to the 
payment of costs and the distribution of the monies in their. 
hands pursuant to the. reservation contained in the decree 
of May 21, 1942. 
Respectfully submitted, 
W. R. 4-SHBURN, 
F. E,. KELL.Al\!. 
And on the same day, the following decree was entered: 
i6 Supreme Court of Appeals of Virginia 
DECREE. 
This cause came o:p. _this day to be ag·ain heard on the pa-
pers heretofore read, and-on the report of W. R. Ashburn 
and F. E.-Kellam, Special .Commissioners, this day filed, and 
thereupoµ 'the plaintiff John C. Shirley moved the Court to 
award him damages for the failure of W. W. Spruill to make 
good title to the whole property which was the subject mat-
ter of this suit, and the question was argued by counsel for 
said W. W. Spruill and counsel for said John C. Shirley. 
UPON CONSIDERATION WHEREOF, it appearing from 
the record in this cause that John C. Shirley has been com-
-- -·· .. · ·- pelled to pay $950.00 more for the property w)lich 
page 6 ~ is the subject matter of this suit than the sum at 
which W. W. Spruill ag·reed to sell said property # 
to him, it is ORDERED, ADJUDGED. and DECREED that 
John C. Shirley recover of the said W.W. Spruill the sum of 
$950.00 as and for his damages in that behalf sustained, to 
be paid out of the portion of the fund in the hands. of the 
said Special Commissioners accruing to W. W. Spruill, and 
accordingly said fund shall be disbursed as follows: 
From the $1,614.34 accruing to W. W. Spruill-
. (a) Court costs itemized in the Special Commission-
ers' report $ 271.42 
· (b) Damages to John C. ,Shirley 950.00 
Remainder to W. W. Spruill 392.92 
$1,614.3~ 
From the $2,034.59 accruing to the six. children of W. W. · 
Spruill: 
Solomon R. Spruill 
William McCoy Spruill 
Betty Lane 
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.A.nd the said Special Commissioners upon making such 
disbursements and filing prop.er receipts therefor· with the 
Clerk of this CouFt shall be discharged from the perform-
ance of further duties herein, and this cause is 
page 7 } concluded and shall thereupon be removed from 
the docket; but the .said W. W. Spruill having 
indicated his intention of . applying to . the Supreme 
Court of Appeals of Virginia for an appeal from so much' of 
this decree as directs the payment of $950.00 to John C. Shir-
ley as damages, out of the fun4s in the hands of the Spe·;.. 
cial Commissioners accruing·. to him, the operation of that 
portion of this decree shall be suspended for a period of sixty 
days upon the said W.- W. ,Spruill or someone for him exe; 
cuting bond before the Clerk of this. Court with good and suf-
ficient security in the. penalty of $250.00 conditio11:ed accord-
ing to law. · 
. The following stipulation and agreement is filed on. the 
26th day ·of February; 1943. · · · , 
STIPULATION AND- AGREEMENT AS TO TRAN-
SCRIPT OF· RECORD FOR APPEAL. 
·. In the above styled matter "in which W. W. ,Spruill desires 
to present a petition to the Supreme Court of Appeals of 
Virginia-for an app·eal from the terms of a decree entered in 
the Circuit Court of Princess Anne County on November 12) 
1942, or to so much thereof as awarded the sum of $950.00 
to John C. Shirley as damages, to be paid from the amount 
which W. W. Spruill would otherwise receive as his dis-
tributive share from the proceeds of sale of property which 
is the subject matter of this suit, is is agreed between F. E. 
Kellam as attorney for the said John C .. Shirley, and W. R. 
Ashburn as attorney for the said W. W. Spruill, that the 
record for appeal shall consist of the following: 
1. The record of this proceeding to and .includ-
page 8 ~ ing the decree entered herein on the 5th day of No-
vember, 1941, as said record was certified to the 
Supreme Court of Appeals of Virginia by the Clerk of the 
C~rcuit Court of Princess Anne County on the 1st day of De-
cember, 1941. 
2. Such pleadings, reports, decrees, bonds and proceedings 
as have been had· and filed in the said cause ·before the Circuit 
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Court of Princess Annei subseqmmt to: the entry of the said 
decree af November 5, 1941, including· this stipulation and 
agreement. 
It is further agreed that the ·Clerk of the Circuit Court of 
Princess Anne County, Virginia:, need now certify to the Su-
preme C~m:t of Appeals of Virginia on:Iy the documents and 
papers designated m paragraph numbered 2 hereof, and as 
. ., to the reeord designated in paragraph numb·ered 1 hereof,. 
which was certified to the Supreme· Court of Appeals of Vir-
ginia by said Clerk in c_onnection with the first application 
for _appeal in this cause, if this petition for appeal be allowed 
by the said Supreme Court·of A.ppeals of Virginia, then that 
record together with tbe record of the proceedings subsequent 
to the entry of· the decree of November 5, 1941, may be printed 
as a part of the record on appeal, and this having· been done 
the record on appeal shall constitute the transcript of the pro-
ceedings in the court below from the commencement of the 
cause to and including the decree entered on November 12, 
1942. 
Notice is accepted on behalf of John C. Shirley that on Feb-
ruary 26th, 1943, ~. "W_. Spruill by his attorney, wiU apply to 
the Clerk of the Circmt Court of Princess Anne County for 
a transcript. of the record to be now presented to the Supreme 
-Court of Appeals of Virginia in accordance with 
page 9'} the terms of this stipulation and agreement which is 
entered into pursuant ~o the provisions of Sections 
6342 and 63"45 of the Virginia Code, and other Code sections. 
Dated at Norfolk, Virginia, this 23rd day of February, 
1943. 
F. E. KELLAM. 
Counsel for John C. Shirley. 
W. R .. ASHBURN, 
Counsel for W. W. -Spruill. 
In the Clerk ts Office oi the Circuit Court of Princess Anne 
Coun.ty on the 3rd day of March, 1943. 
I. Willlam F. Hudtdns. Clerk of the Court aforesaid, hereby 
certifv that the f ore,g·oin~· transcript includes the decree of 
N'<>Vember 12th. 1942. and RII proceedings had in the Chan-
Mry canse of John C. Shirleyt et als., against Ada Stewart, 
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et als., lately pending in our. said C_o1,1rt, subsequent to the 
decree of Nov. 5, 1941, and since ~he record through that de-
cree was certified to the Supreme Court of Appeals of Vir-
ginia on Dec. 1, 1941. 
I further certify that the same was not made up and com-
pleted and delivered until the said John C. ,Shirley had re-
ceived due notice thereof and of the intention of the said W. 
W. Spruill to appeal to the Supreme Court of Appeals of 
Virginia from the decree of said Court entered in said Court 
on the 12th day of November, 1942. 
Teste: 
WILLIAM F. HUDGINS, Clerk. 
By L. S. BELTON, D. C. 
A Copy-Teste : 
M. B. WATTS, C. C. 
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